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Yesterday, the National Mining Association (NMA) submitted comments on 
two recent Endangered Species Act (ESA) rulemakings. This includes 

the proposal by the U.S. Fish and Wildlife Service (FWS) to list the Monarch 
Butterfly under the ESA and designate critical habitat and the FWS and 

National Marine Fisheries Service (NMFS) (collectively, the Services) 
recent proposal to rescind the definition of "harm" under the ESA. 

 
Monarch Butterfly 

 
Recall, the FWS recently reopened its comment period for a proposed rule to 

list the monarch butterfly as a threatened species with protective regulations 
under section 4(d) of the ESA and to designate critical habitat for the 

species. See NMA's memorandum from April 4, 2025, for more information. 

The FWS originally issued the proposal in December 2024.  
 

The NMA's comments took no position on the proposed listing of the 
butterfly. Instead, the NMA requested a 4(d) exclusion from the prohibition 

of section 9 take under the ESA for mining and mining activities should the 
FWS determine to list the monarch butterfly as a threatened species. The 

NMA pointed out that mining is not a significant source of take, and that a 
tailored exclusion would further the administration's priorities.  

https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.govinfo.gov%2Fcontent%2Fpkg%2FFR-2024-12-12%2Fpdf%2F2024-28855.pdf&data=05%7C02%7Cchron%40nma.org%7C2b86d2e4369c4d64a99c08dd97b993c0%7Cc17c205067d7447ea716d180827b4ae5%7C0%7C0%7C638833545484878790%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=3kg2mUQuJJ1rzVSu2qQg%2FLtU7B8HP2lpSjsBGMUAtF0%3D&reserved=0
https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.govinfo.gov%2Fcontent%2Fpkg%2FFR-2025-04-17%2Fpdf%2F2025-06746.pdf&data=05%7C02%7Cchron%40nma.org%7C2b86d2e4369c4d64a99c08dd97b993c0%7Cc17c205067d7447ea716d180827b4ae5%7C0%7C0%7C638833545484898386%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=MGEIdGKaftLWO99Hkm16MDSvPzJU550gRRtqgmGn1xo%3D&reserved=0
https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.govinfo.gov%2Fcontent%2Fpkg%2FFR-2025-03-19%2Fpdf%2F2025-04443.pdf&data=05%7C02%7Cchron%40nma.org%7C2b86d2e4369c4d64a99c08dd97b993c0%7Cc17c205067d7447ea716d180827b4ae5%7C0%7C0%7C638833545484913432%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=In97BSiCgvlGMxM8lf9Zj%2FpwmzSVsao84yQuJ2YixIc%3D&reserved=0
https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnma.org%2Fwp-content%2Fuploads%2F2025%2F05%2FFISHAN1.pdf&data=05%7C02%7Cchron%40nma.org%7C2b86d2e4369c4d64a99c08dd97b993c0%7Cc17c205067d7447ea716d180827b4ae5%7C0%7C0%7C638833545484931443%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=eRIGTCzr0NkMZDmGywmCLESulHfLRf8NAhIWR4wJYS4%3D&reserved=0
https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnma.org%2Fwp-content%2Fuploads%2F2025%2F05%2FNMA-Final-Comments-on-Monarch-Butterfly-Listing.pdf&data=05%7C02%7Cchron%40nma.org%7C2b86d2e4369c4d64a99c08dd97b993c0%7Cc17c205067d7447ea716d180827b4ae5%7C0%7C0%7C638833545484946623%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=Q6A0QqgZNEQnKJZKRjqnhYv1sohsZvWEuGmrDExDaQU%3D&reserved=0


 
Recission of Definition of "Harm" 

 
The Services proposed to rescind the regulatory definition of "harm" in the 

context of the ESA, citing the U.S. Supreme Court decision in Loper Bright 
Enterprises v. Raimondo, which determined agency regulations must match 

the single, best meaning of the statute. See NMA's memorandum from April 

17, 2025, for more information.  
 

The NMA's comments supported the Services recission of the regulatory 
definition of "harm" under the ESA because it has been abused historically 

by the Services to unnecessarily impede any habitat modification from 
industry. The NMA pointed to specific species examples of this overreach by 

the Services related to the Northern Long-Eared Bat and Canada Lynx. Our 
comments used those examples to support our recommendation that the 

Services issue guidance on how they will determine "take" under the ESA 
without a definition of "harm." 

 
If you have any questions related to these comments, please contact me 

at kmills@nma.org.   
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