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Agenda Welcome and Introductions Christina Erling

Mining Law

Permitting Reform Ryan Jackson/Katie Mills

New Challenges to Land Access Katie Mills/Justin Prosser

• Interagency Working Litigation Group on Mining
Regulations, Laws and Permitting (IWG)

Katie Sweeney

• Litigation Update Katie Sweeney

• IWG Congressional Oversight Ryan Jackson

Passage of Chilean Tax Treaty Ryan Jackson

Adjournment Christina Erling

Tribal Engagement Resources Katie Sweeney

Global Industry Standards on Tailings Management Disclosure Veronika Shime

Environmental, Social and Governance Tracker Update Veronika Shime

Incentives for Domestic Mining/Processing Ryan Jackson/Scott Gemperline

Good Samaritan Legislation Ryan Jackson/Justin Prosser

• Rosemont Legislative Fix Ryan Jackson

• IWG Communications Ashley Burke



IWG Recommendations

Biggest takeaway:
“The current configuration of our mining laws—where access is provided by 
the 150-year-old Mining Law of 1872 while standards for environmental 
performance, public engagement, and protection of Tribal rights and 
resources are included through a patchwork of Federal and State laws—
fails to meet the needs of communities, developers, Tribes, or the 
environment.”

65 overall recommendations on:
• Land access
• Fair return
• Permitting process
• Transparency
• Tribal
• Standards
• Mine closure
• Government/private sector capacity

Mining Law

• Conversion to a leasing system

• Imposition of 4-8 percent net royalty

• Imposition of 7 cent/ton dirt tax

• Agencies prioritizing projects based on subjective
best environmental and social practices

• Extreme restrictions on use of notices for exploration
activities

• Prohibition on operations needing perpetual water
treatment



Policy recommendations not requiring legislation or rulemaking

IWG Recommendations

Favorable or Benign Still EvaluatingUnfavorable

• Permit tracking system

• Consistent application requirements

• Highlight mineral potential in land use
planning

• Broad use of BLM NV permitting
process model

• Improved use of cooperating agencies

• Interagency mine permitting expert
forum

• Promotion of a circular economy

• Website showing mining activities

• Improved consultation procedures
and training

• Automatic tribal notifications of
mining activities

• New NHPA guidance

• Encouragement of remining of
brownfields

• Increased federal investments in new
technologies

• Faster permitting for projects using
subjective “best environmental
practices”

• Incentivize or require social impact
and community benefit planning
documents

• Longer timelines for public comments
on mine plans

• Revision to “unforeseen” cost
assumptions for bonding

• More scrutiny of mines in standby
status

• “Innovative” integration of mining
into land use planning

• Additional support for tribally-led
assistance organizations

• Funding of tribal engagement in
permitting and operations monitoring

• Incorporation of indigenous
knowledge in permitting

• Making compliance records public

• Inviting tribes to be cooperating
agencies

• More inclusive policies for stakeholder
engagement

• Specific procedures for engaging
environmental justice communities



Favorable or Benign Still EvaluatingUnfavorable

IWG Recommendations Rulemaking RequiredIWG Recommendations

• Consistency in BLM and Forest Service
regulations

• Small miner waiver program reforms • Incentivize or require social impact and
community benefit planning documents

• Required pre-application meeting

• Elimination of insurance as bonding
mechanism

• Include tribes in the determination of
financial assurance

• Eliminate use of notices for exploration
activities when tribal cultural resources,
protected species, designated habitat are
impacted

• Longer notice and plan review times

• Updated standard for mines in standby
status

• Updated performance standards

• Standards to allow expedited permitting
for projects using subjective “best
environmental practices”

• Required adherence to the Global
Industry Standard on Tailings
Management

• Additional protections for tribal cultural
sites, sacred sites and resources

• Requirement to include a climate
change adaptation plan

• Standards to require social impact
and community benefit planning
documents



Legislation RequiredIWG Recommendations

Favorable or Benign Still EvaluatingUnfavorable

• Good Samaritan protections • Conversion of location system to
leasing

• Permanent elimination of patenting

• Encourage remining and reprocessing
of previously disturbed sites

• Federal investments in new
technologies

• Additional funding for permitting
agencies

• Grant program for mining schools

• Use of excess fees/royalties for
abandoned mine land cleanup

• Prohibition of operations that need
perpetual water treatment

• New enforcement authorities

• Programmatic environmental impact
statement to incorporate mining into
land use planning processes

• Ancillary uses and mill sites provisions

• Authority to debar operators based on
poor past performance

• 7 cent/ton dirt tax – may be applicable
to mines on private, state and federal
lands

• 4-8 percent net royalty – may apply to
existing operations

• Reforms to financial assurance laws to
allow access to funds during bankruptcy

• Resources for tribal consultation

• Reforms to tribal consultation
processes

• Revenue sharing with states/local
governments

• Additional protections for Tribal
cultural sites, sacred sites, and
resources

• Escalation of claims maintenance fees if
no exploration/production within a
certain time

• Increased claim maintenance fees

• New administrative withdrawal process
that allows for conditional development



Communications

Rich Nolan, president and CEO of the National Mining Association, said the report did little to 
advance Biden’s stated goal to secure domestic minerals supplies while supporting 
responsible mining.

Creation of a leasing system, imposition of a punitive “dirt tax” and proposed royalties
as high at 8% “ will throw additional obstacles in the way of the responsible domestic projects, 
forcing the U.S. to double-down on our already outsized import reliance from countries with 
questionable labor, safety and environmental practices,” Nolan said in a statement.       

Royalties and the other recommended changes would “throw additional obstacles in the way of
responsible domestic projects and would-be investment, forcing the U.S. to double-down on 
our already outsized import reliance from countries with questionable labor, safety and 
environmental practices,” Mr. Nolan said.

“The recommendations contained in this report don’t do anything to advance the ball,” Rich 
Nolan, the group’s president and chief executive, said in a statement. Some of the 
recommendations “will throw additional obstacles in the way of the responsible domestic 
projects” and would increase dependence on foreign miners.



IWG Congressional Oversight

Dems blast Biden admin for efforts to crack
down on critical mineral production: 
‘Hurt the mining industry’



(Ancillary use/claim validity/interpretation of Forest Service regulations)

Case concluded when 9th Circuit affirmed adverse decision, but 
repercussions still reverberate

Rosemont

Thacker Pass

District court held Rosemont rationale applied to BLM authorizations
Remand to BLM to determine validity of claims where waste would be stored
9th Circuit upholds decision to allow construction to commence

(Ancillary use/claim validity/interpretation of Bureau of Land Management (BLM) regulations)

(Millsites/fair market value/interpretation of BLM regulations)

Earthworks

Briefing concluded and awaiting assignment of D.C. Circuit panel and oral argument date

Further Action on Key Cases Shaping Interpretation of the Mining Law

LitigationMining Law

Department of Interior Solicitors Opinion – Use of Mining Claims for Waste Deposition 

Drives a solution for Thacker but raises significant questions about the right of occupancy 
absent a valid claim and whether BLM can approve such a claim



“That’s why the leadership of Senators Cortez Masto and Risch and 
the Mining Regulatory Clarity Act is a welcome development. 
Permitting reform and more mineral production here in the U.S. will 
reduce our collective reliance on foreign supply chains and support 
the transformation to EVs happening across the auto industry.”

Rosemont Legislative Solution

Bipartisan Legislation Awaiting Action 

Mining Law



• Setting lead federal agencies

• Two-year Environmental Impact
Statement, scope limit, page limit

• Rosemont fix

• Apply Energy Act of 2020 permit
streamlining to all minerals

• Time limits on environmental and
judicial review

• Codifying project sponsor
preparation of environmental
reviews

• Apply five-acre rule to Forest
Service land

• New limits on withdrawals

Mine Permitting Reform Congress Acts



Administration Backpedals Mine Permitting Reform

A win, but more work to do…

CEQ NEPA Phase 2 Rulemaking

• Does not comply with Fiscal Responsibility Act for NEPA
timelines and applicant prepared documents

• Outcome driven instead of procedural in nature (picks
winners and losers)

• Removes comment exhaustion requirement

• Will ultimately increase permitting timelines and
litigation risks



• Mike Crapo (R-Idaho)

• John Hickenlooper (D-Colo.)

• Kyrsten Sinema (I-Ariz.)

• Steve Daines (R-Mont.)

• Ben Ray Luján (D-N.M.)

• John Barrasso (R-Wyo.)

• Mark Kelly (D-Ariz.)

• Cynthia Lummis (R-Wyo.)

• Jon Tester (D-Mont.)

• John Thune (R-S.D.)

• Catherine Cortez Masto (D-Nev.)

• Kevin Cramer (R-N.D.)

• Jacky Rosen (D-Nev.)

Bipartisan Good Samaritan Legislation

• John Boozman (R-Ark.)

• Michael Bennet (D-Colo.)

• Dan Sullivan (R-Alaska)

• Ron Wyden (D-Ore.)

Bipartisan Cosponsors:



Land Access New and Continuing Threats

• BLM Rule on Conservation and Landscape Health (Proposed Rule)

• Endangered Species Act Experimental Populations (Final Rule)

• Expanded Use of Conservation Areas (Emerging Threat)

• Mineral Withdrawals (Minnesota, Nevada, New Mexico)

• National Monument Designations (Arizona)

• Fish and Wildlife Service Land Use Policies (Proposed Policy)

• 30x30/America the Beautiful (Ongoing Threat)

• Forest Conservation Initiatives (Advanced Notice of Proposed Rulemaking)

• National Nature Assessment (Draft Prospectus)

• Fish and Wildlife Service Mitigation Policies (Final Policy)

“Today we’re responding to call from Tribes, 
elected leaders, and community members who 
want to see these public lands protected.” 
- DOI Secretary Deb Haaland



Federal Incentives



• Without ratification, Chilean taxes on U.S.
companies’ operations would have increased to
44% in 2027, while competitors from countries
with treaties in place would remain at 35%

• New certainty for billions in new mining
investments

• Coalition partners included:

- National Mining Association
- Caterpillar
- Freeport-McMoRan Inc.
- Komatsu America Corporation
- Newmont Corporation
- Rio Tinto
- Principal Financial Group
- Amazon
- Bechtel Corporation
- PepsiCo

Chilean Tax Treaty Passage | 95-2



ESG Tracker Statistics



From Voluntary Standards 
Database…

ESG Tracker



To Integrated Compliance

Assurance Tool (ICAT)

ESG Tracker

Implement a procedure for checking the age or date of birth of all workers. 

Implement a procedure for checking worker ages applied to third parties/contractors.

The environmental, social, and governance topics covered by the standard. Levels 1, 2, and 3 indicate the topic 
area. Level 4 indicates the specific requirement.



Initial Global Industry Standard on Tailings Management Disclosure

Tailings

• Tailings facilities with
“Extreme” or “Very high”
consequence classification



New Initiative to Help NMA Members Navigate Process:

• Introduction and basic principles

• Legal issues and historical context to understand current legal
regimes and current pollical stances of native nations

• How to identify tribes, territories and off-reservation rights

• Sample step-by-step process to develop engagement strategy

• Community benefit agreements

• Case studies

Next Steps:

• Internal NMA review

• Peer review

• Review by select tribal representatives

• NMA member company review

NMA DRAFT TRIBAL ENGAGEMENT TOOL KIT
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